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stated that southern tribes and "any lands or natural resources owned
by them" were subject to Maine law. However, another pertinent section of the Settlement Acts states that, within their territories, tribes
have the rights and duties of a municipality, subject to laws of Maine,
provided that the state not regulate internal tribal matters. The southern tribes believed that discharges into navigable waters in tribal territory from the nineteen facilities owned outside the territory and the
two that lie in their territory fell under the scope of internal tribal affairs. Maine denied that even the two discharges lying within tribal
territory fell under such category. The EPA disagreed with both positions, claiming the two discharges within tribal territory fell under the
scope of internal tribal affairs, while the nineteen non-Indian facilities
did not.
The United States Court of Appeals for the First Circuit agreed
with both the EPA and Maine that the state should regulate the nineteen facilities that lay outside tribal territory per Maine's approved
program. The court had a difficult time deciding who should control
the two discharges lying entirely in tribal territory because there was no
precedence on whether the facilities were internal tribal affairs. The
court paid attention to the intervener's argument that Maine had already acquired permitting authority over all sites within the state because the EPA did not disallow Maine's application within the original
time restrictions, they gave up their right to issue permits within the
state afterwards. The court eventually rejected this notion because
Maine and the EPA both agreed to extend the deadline. The court
found that, because Maine did not take the discharge facilities "in
trust," as required for them to be regulated pursuant to statute, the
statute did not apply. From this, the court decided that the matter was
not one of internal tribal affairs, nor could federal law allow tribes to
supersede either the CWA or Maine law. The court vacated the order
and remanded the case so it could be amended in accordance with its
decision.
Kathlyn Bullis
NINTH CIRCUIT
Consejo de Desarrollo Economico de Mexicali, A.C. v. United
States, 482 F.3d 1157 (9th Cir. 2007) (holding that claims seeking to
enjoin the lining of a portion of the All-American Canal, thereby preserving seepage across the United States-Mexico border, were (1) moot
due to the passage of the Tax Relief and Health Care Act of 2006; (2)
barred because the district court lacked subject matter jurisdiction over
deprivation of property claims; and (3) barred because the district
court lacked jurisdiction over claims against the United States because
the United States did not waive sovereign immunity).
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On July 19, 2005, several plaintiffs, including: Consejo de Desarrollo Economico de Mexicali, A.C. ("Consejo"), Citizens United for Resources and the Environment ("CURE"), and Desert Citizens Against
Pollution ("DCAP"), filed this action in the United States District Court
for the District of Nevada seeking to enjoin the construction of a new
concrete lined portion of the All-American Canal in order to preserve
continued seepage from the Canal. The district court dismissed many
of the counts in the original complaint and the Plaintiffs filed an
amended eight-count complaint on February 23, 2006, seeking declaratory and injunctive relief. Consejo brought the first four counts on
behalf of a class of beneficial users of the Mexicali Aquifer, which water
seeping from the unlined portion of the All-American Canal into Mexico periodically recharged. Count one alleged a deprivation of property rights regarding the seepage in violation of the class' constitutional
rights to substantive and procedural due process. Count two alleged a
constitutional tort based on the Mexicali Valley by the Secretary of the
Department of the Interior ("Secretary") and the Commissioner of the
Bureau of Reclamation ("Commissioner") usurping water users' water
rights. Count three alleged that the Secretary and the Commissioner
have an affirmative duty to implement the All-American Canal Project
in a manner that results in the reasonable use of water resources in the
Mexicali Valley and that water rights priorities in the present context
are subject to the doctrines of equitable apportionment or equitable
use. Count four claimed that the Secretary and the Commissioner are
estopped from operating the canal in any manner that would stop the
seepage that has recharged the Mexicali Aquifer for the last sixty-three
years.
The City of Calexico intervened to join all other plaintiffs in count
five which alleged a violation of the National Environmental Policy Act
and the Administrative Procedure Act ("APA"). The Plaintiffs claimed
that the Secretary and Commissioner failed to prepare a Supplemental
Environmental Impact Statement despite five new circumstances that
arose after the Secretary issued the project's Final Environmental Impact Statement in 1994. DCAP and CURE brought the final three
counts alleging violations of the Endangered Species Act, the Migratory Bird Treaty Act, and the Settlement Act. The district court granted
the United States' motions to dismiss counts one through six and ordered that counts seven and eight were time-barred. In addition to
filing timely appeals, plaintiffs filed a motion for an injunction pending appeal. The motions panel of the United States Court of Appeals
for the Ninth Circuit heard and granted the motion for an injunction
pending appeal.
After the court heard oral arguments, the President signed the Tax
Relief and Health Care Act of 2006 ("2006 Act") into law. Section 395
of the 2006 Act dealt directly with the lining project stating, "Notwithstanding any other provision of law, upon the date of enactment of this
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Act, the Secretary shall, without delay, carry out the All American Canal Lining Project." In response to the Act, the United States filed a
motion to remand counts five through eight with instructions to dismiss them as moot. The Plaintiffs opposed the motion claiming the
2006 Act violated the Tenth Amendment, the judiciary's Article III
powers, the Equal Protection Clause, and deprived them of their protected interests without procedural due process of law.
The court held that the 2006 Act did not violate the Tenth
Amendment because the Federal Government was not able to commandeer funds that the State of California had already granted for the
completion of the lining project. The court then held that Congress
did not invade the judiciary's Article III powers by passing the 2006 Act
because the Act did not direct the court to make any findings or particular application of law to facts. Regarding the claim that the 2006
Act violated the Equal Protection Clause by selectively denying the Latino's of the Imperial Valley their rights to a healthy environment, the
court held that DCAP did not have standing to bring the claim because
DCAP did not demonstrate that any of the members of DCAP would
individually have the right to sue. The court reasoned that because
representing the interests of Latinos is not germane to DCAP's organizational purpose, and because a discrimination claim based on suspect
class requires the participation of individual members in the lawsuit,
DCAP did not have standing. Finally, the court held that the due
process claim was nonjusticiable as a political question because Congress' decision not to hold a hearing on general legislation was a procedural decision that the Constitution fully allowed. The court further
held that the claims made under counts five through eight were moot
based on the above.
The court held that the district court lacked subject matter jurisdiction for the first four claims in the amended complaint. The court
held that jurisdiction over a claim of unjust deprivation of property
rights lies with the Court of Federal Claims, not the district courts.
Further, the court held that sovereign immunity barred Consejo's final
three claims because the United States did not consent to have its officials sued when acting in their official capacity, nor did the United
States itself consent to be sued. Consejo argued that the United States
had waived sovereign immunity under section 702 of the APA. However, the court held that section 702 of the APA was merely a procedural
statute that did not constitute waiver of sovereign immunity unless
coupled with another relevant statute.
Consequently, the court vacated the temporary injunction pending
appeal and remanded the case to the district court for dismissal.
Tim Fiene

